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CERCLA SECTION J22(h)(l) CASHOUT AGREEMENT O-; · . , 
FOR AniLITY TO PAY ' 

1 1 TilE MATTER OF: 

I lt c Star Lake Canal Superfund Site 
·'rort Nech es, Jefferson County, Texas 

. a la hrian Cor·p. 
-:E.TT LING PARTY 

) 
) 

) 
) 
) 
) 
) ______________________ ) 

AGREEMENT 

U.S. EPA Region 6 
CERCLA Docket No. 06-02 - 07 

PROCEEDING UNDER SECTION 
122(h)(l ) OF CERCLA 
42 u.s.c. § 9622(h)( l ) 

I. .JURISDICTION 

I. This Agreem('nt is entered into pursuant to the authority vested in the Administrator o r 
I . ~· U.S. Environmental Protection Agency ("EPA") by Sec tion 122(h)( l ) o f the Comprehensive 
· nviro runcnt.a l Response, Compen!:>ation, and Liability Act ol' 1980, as amended ("CERCLA''), 

,~ U.S. C. ~ 9622(h)( I ). which authority has been delegated to the Regi01wl Administrators of the 
PA by EPA l)degation No. 14- 14-0, and redelegated by the Regional Administrator to the 

:: i1rcc tor. Superfund Division, by EPA Delegation No. R6- 14-2 (March 2 1, 2002). This 
)!!r('c:mcnt is also entered into pursuant IO the authority or the Attorney General of the United 
: ~ ales to compromise and se ttle cla ims of the United States, which authorit y. in the 

r-culllstances of thi ~ settlement, has been delegated to the Associate A ttorney General. 

2. This Agreement is made and entered into by EPA a nd Calnbrian Corp. ("'Settling 
'·1:rty'") . Settling Party consents to and wil l not contest the authority of the United Swtes to enter 
·lto this Agreement or to implement or enforce its terms. 

II. BACKGROUN[) 

3. This Agreement concerns the Star Lake Canal Superfund Site ('"Site") located in 
q. ITer~on County, T exas. EPA alleges that the S ite is a fac ility as defined by Section I 0 I (9) of 
lt~RCLA , 42 U.S.C. ~ 960 I (9). 

4. In response to the release or threatened re lease of hazardous substances at or f'rom the 
• te. l.::r A umlertook response acti ons at the S ite pursuant to Sec ti on I 04 of CCRCLA, 42 U.S.C:. 
, 9604, Jnd may undl.' rtake additional response actions in the future. 

5. In perrorming response action at the Site, EPA has incurred ri.'Sponse costs and will 
: cur additional response costs in the future. 

6. EPA alleges thai Settling Pa rty is a responsible party pursuant to Secti on 107(a) or 
'ER< 'LA, 42 U.S.C. § 9607(a), and is jo intly and st:verally liable fo r response costs incuned and 
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7. EPA has reviewed the Financial Info rmation submitted by Settling Party to determine 
whether SetttiJlg Party is financially able to pay response costs incurred and to be incurred at the 
Site . Ba<;ed upon this Financial Information, EPA has detennined that Settling Party has limited 
financial ability to pay for respo nse costs incurred and to be incurred at the Site. 

8. EPA and Settling Party recognize tha t this Agreement has been negotiated in good 
f:1ith and that this Agreement L') ente red into witho ut the admission or adjudication of any issue 

1
of fact or_Iaw. The a~ti~ns undert~e~ ?Y Settlin_g Party in accordance ':ith this Af?"eem~n~ do 

1

not constitute an adtnJSSIOil of any l.i.abd1ty. Settling Party does not adrrut, and retams the n ght to 
•

1

eontrovert in cU1Y subsequent proceedings other than proceedings to implement or enforce this 
.greernent, the validity of the facts or a llegatio ns conta ined in this Section. . 

m. PARTIES BOUND 

9. This Agreement shall be binding upon EPA aHd upon Settl.i.ng Party and its successo rs 
;cund assigns. Any change in ownership or corporate o r other legal status of Settling Party, 
rncluding but not limited to any transfe r of assets or real or pe rsonal property, shall in no way 
~dter Settling Party's responsibilities under this Agreement. Each signatory to this Agreement 
~:·~rtifies that he or she is autho rized to enter into the terms and conditions of this Agreement and 
to bind legally the party represented by him or her. · 

fV. STATEMENT OF PURPOSE 

10. By ente ring into this Agreement, the mutual objective of the Parties is to avoid 
l,ifficult and pro longed litigation by a llo wing Settl.i.ng Party to make a cash payment to address 
fts a lleged c ivilliabiJity for the S ite as provided in the Covenant N ot to Sue by EPA in Section 
Vlfl , subject to the Reservations ofRights by EPA in Section IX. 

V. DEFINlTIONS 

11 . UnJess otherwise expressly provided here in, te rms used in this Agreement which are 
de fined in CERCLA or in regulations pro mulgated under CERCLA shall have the meaning 

1

. !;signed to them in CERCLA o r in s uch regula tions. Whenever tenns listed below are used in 
litis Agreement o r in any appendix a ttached here to , the fo iJowing definitions shall apply: 

a. "Agreement, shall mean tllis Agreement and any attached appendices. In the 

1
vent of conflict between this Agreement and any appendix, the Agreement shaH contro l. 

b. "CERCLA" shall mean the Comprehensive Environmental Response, 
.(f

1

:ompensation, and Liability Act of 1980, as amended, 42 lJ.S.C. § 9601, et seq. 

c. "Day" shall mean a calendar day. ln computing any period of.time under this 
Agreement, where the last day would faU on a Saturday, Sunday, o r fede ra l ho liday, the period 
~ hall run until the close o f business o f the next working day. 

d. "EPA" shaU mean the United States Environmenta l Protectio n Agency and any 
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successor departments, agencies, or instrumentalities o f the United St3tes. 

I · e. "Fair Market Value" shall, except in the event of a foreclosure or transfer by 
1tced or other assignment in lieu of foreclosure, mean the price at which the Property would 
"hange hands between a willing buyer and a willing seller rn1der actual market conditions, 
1j1cither being under any compulsion to buy or to sell and both having reasonable knowledge of 
•relevant facts. In the event of a transfer by foreclosure, "Fair Market Value" shall mean the 
amount obtained at the foreclosure sale. In the event of a transfer by a deed or other assignment 
in lieu o f foreclosure, "Fair Market Value" shall mean the balance of Sett ling Party's mortgage 

1
1 
n the Property at the time of the transfer. 

f. "Financial Infommtion" shall mean those financial documents identified in 
A ppendix A. 

g. "Interest'' shall mean interest at the rate specified for interest on investments o f 
lhe Ha7..ardous Substance Superfund established by 26 U.S.C. § 9507, compounded on October I 
;f f each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate o f interest shall be the 
"f;late in effect at the tin1e the interest accmes. The rate of interest is subject to change on October 
~ of each year. 1 

j h. "Paragraph" shall mean a portion o f this Agreement ident ified by an Arab ic 
•. 1 uum~ral or a lower case Jetter. 

1. "Part ies" shall mean EPA and Settling Party. 

j . "Property" shall mean that portion that is owned by Set1ling Party as of the 
·t tective date of this Agreement. The Property is located at Calabrim1 Corporation, 5500 
I pghway 366, in Port Necl.Jes, Jefferson Co unty, Texas, and is designated by the following 
.:lroperty descriptions: 

Parcel I : 
Port Neches 
LT 8 TR 4 
BLK 8 RG C 
PALCO 6. 790 AC 
Combiued with 11049402-005850 

Parccl 2: 
Hogaboo m Rd Port Neches 
L8 B8 RG C T4 Ll B9 RG C T2 
L2 B9 RG C TJ PALCO 
14.1 so 

The Superfund currently is invested in 52-week MK notes. The interest rate for these MK 
~ tes changes on October 1 of each year. Current and histo rical rates are available o nline at 
1~tt p :/ /wv..rw .epa. go v/budget/finstatement/supcrfund/int rate . htm. 

- -·· - ... .. ·--·· ··------·-- -- ··----~---



... 

k. "RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S .C. §§ 
690 I, cl seq. (alo;o known as the Resource Cons_ervation and Recovery Act). 

I. "Section" shaU mean a portio11· of this Agreement identified by a Roman 

num..:ral. 

m "Set1ling Party" shall mean Calabrian Corporation. 

n. "Site" shall mean the Star Lake Canal Superfurid Site, which consists of 
t -1olasses Bayou and two industrial waste canals (Star Lake Canal and Jefferson Canal), located 
r l. or ncar the cities of Port Neches and Groves in Jeflerson County, Texas and generally sho\).'11 
m t ·1e rnap· included in Appendix B. 

o. "United States" shall mean the United States of America, including its 
lepm"iments, ugencies, and instrumentatities. 

VI. PAYMENT OF RESPONSE COSTS 

J 2. Settling Party shall pay to the EPA Hazardous Substance Superfund the principal 
'll, i ! ~lr$20,000, plus an additional smn for Interest as explained below. Payment shall be made 
r, yt.:arly installments. Each installment, except for the first, on which no interest shall be due, 

:::hall include the principal amount due plus an additional sum for accrued J ntercst on the 
· ,~·..:Eui !tg principal balance calculated from the effective date of this Agreement as defined in 

: '..:ia~rapb 39. The first payment of$4,000 sbaU be due within 30 days of the effective date of 
:. :' is 1\grecment. Subsequent payments of$4,000 plus interest shall be due on .January I of each 
:·~ ~ar thcrealle r until aU payments have been made. Settling Party may accelerate these payments, 
· rtf1 : nl~rest due on the accelerated payments shall be reduced accordingly. 

\;ym~;.;nt shall be made by certified or cashier's check made payable· to a Special Account titled 
.. H.: "SI ar Lake Canal Superfund Site Special Account." The check, or a le tter accompanying the 
. t c.::, . shalt reference the name and address of Settling Party, the Site name, the EPA Reg ion and 
:.'!lef:)ritliO fl 06GY, and the E PA docket number for this action, and shall be sent to: 

EPA Superfund- Star lake Canal Superfund Site 06GY 
CERCUS If TX0001414341 
Superfund Accounting 
P.O. Box 371099M 
Pittsburgh, P A 1525 1 
/\TIN: COLLECTION OFFICER FOR SUPERFUND 

i t 1J1e time of each payment, Settling Party shall also send notice that such paymeot has been 
Jr~l <~<k to EPA in accordance with Sectio11 XVl (Notices and Submissions). Such notice shall T'"''"ce the EPA Region and Site!SpiliiD II 06GY and the EPA docket number for this actioJt 

13. The total amount to be paid by Settling Party pursuant to Paragraph 12 shall be 
~ ·:po~ited by EPA in the Star Lake Canal Special Account within the EPA Hazardous Substance 

, __ , ____ --------------- ·---- - -- -·-·-- ·--- --- --· - ... 
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··:.1 the time. of" each payment, Settling Party shall also send notice that such payment has been 
tladc to EPA in accordance with Section XVI {Notices and Submissions). Such notice shall 
derencc the EPA Region and Site/Spill ID # 06GY and the EPA docket number for this action. 

I :1. The total amount to be paid by Settling Party pursuant to Paragraph 12 shall be 

lt.r posited by EPA in the Star Lake Canal Special Account within the EPA Hazardous Substance 
t1perf1md to be retained and used to conduct or finance response actions at or in connection with 

1·je Site, nr to be transferred by EPA to the EPA Hazardous Substance Superfund. Settling Party 
lh !t ~eJ,J notice that payment has been made in accordance with Paragraph I 2 above, and the 
:<tymcnt <>ha JJ be deposited by EPA in accordance with thi s Paragraph. 

VII. FAILURE TO COMPLY WITH AGREEMENT 

I 4. If Settling Party fails to make any pnymcnt required by Paragraph I 2 by the required 
I ~~~date, al l remaining installment payments and all accrued Interest shall become due 
· tnH:·.di <:<1ely upon such fnilure. Interest shall continue to accrue on any unpaid amounts until the 
ta l amount due has been received. 

i 5. ~tinulatcd Penalty. 

a. If any amounts clue under Paragraph 12 are not paid by the required date, 
:J. tl ing Party shall be in violation of this Agreement and shall pay .to EPA, as a stipulated 

•'nalry , in addition to the Interest required by Paragraph 14, $2,500 per violation per day that 
:uch paym.::n1 i$ late. 

b. Stipulated penalties are due and payable within 30 days of the dnle of demand 
. r p<tymcnl ( It the pemilties by EPA. All payments to EPA under this Paragraph shal l be 
'· enti f·ed a~i ·'stipulated penalties" and shall made by certi ficd or cashier's check made paynble to 
J-:1> A l· la z<~rdous Substance Superfund." The check. or a letter a<.:companying the check, shall 
. f'erence th~ name and address ofSett li ng Party, the.;: Site name, the EPA Region and Site/Spill 
D /i Oh(i '{, and the CPA docket number for this action, and shall be sent to: 

EPA Superf1md- Star Lake Canal Superfund Site 06G'r' 
Cr·:RCLIS II TXOO 01414341 
Superfund Accounting 
P.O. Box 371 099M 
Piusburgh, .PA 1525 I 
ATTN: COLLECTION OFFICER rOR SUPERrUND 

c. At the time of each payment, SeHiing Party shall send notice that such payment 
I<~; been made to EPA in accordance with Section XIV (Notices and Submissions).· Such notice 
.l ~d l idcntil); the Region and Site-Spill II) II 06GY and the EPA Docket Number for this action. 

d. Penalties shall accrue as provided above regardless of whether EPA has 
to! i tied Sell ling Party of the violation or made a demand for payment; but need only be paid 
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upui • cknwud. All penalties shull begin to accrue on the day after payment is due and shall 
col :!i!lllc to ;H.:crue through the date of payment. Nothing herein shall prevent the simultaneous 
accn!,ll or separate penalties for separate violations of th is Agreement. 

I <i . In addition to the Interest and Stipulated Penalty payments required by this Section 
and :tny other remedies or sanctions available to the United States by virtue of Settling Pa11y's 
fuilur·:: 10 comply with the requirements of this Agreement, if Settling Party fails<?~' refuses to 
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comply with any term or condition of this Agreement, it shaU be subject to enforcement action 
pursuan! lo Section 122(h)(3) ofCERCLA, 42 U.S.C. § 9622(h)(3). Jfthc United States brings 
an action. to enforce this Agreement, Settling Party shaH reimburse the United States for aU costs 
of such action, including but not limited to costs of attorney time. 

17. Notwithstanding any other provision ofthis Sectio~ EPA may, in its unreviewable 

!

discretion, waive payment of any portion of the stipulated penalties that have accrued pursuant to 
this Agreement. Settling Party's payment of stipulated penalties shall not excuse Settling Party 
fi·om paymcut as required by Paragraph 12 or from performance of any other requirements of 

~ IUs Agreement. 

VID. COVENANT NOT TO SUE BY EPA 

18. Except as specifically provided in Section IX (Reservations of Rights by EPA), EPA 
:ovemmts not to sue or to take administrative action against Settling Party pursuant to Sections 
li06 anu 107(a) ofCERCLA, 42 U.S.C. §§ 9606 and 9607(a), with regard to the Site. With 

~
~sp~ct to present and future l.iability, this covenant shall take effect upon receipt by EPA of all 

IIllounts required by Section VI (Payment ofResponse Costs) aod any amount due under Section 
! II ~Failure to Comply with Agreement), including the first payment required by Section VI , 
f arilg.raph 12 (Payment of Response Costs). This covenant not to sue is conditioned upon the 
e tisfuctory per1omtance by Settling Party of its obligations under this Agreement, including but 
·,11)l limited to, payment of all amounts due under Section V1 (Payment of Response Costs) and 
;my ,unount due under Section VII (Failure to Comply with Agreement). This covenant not to 
, 'lll.! is also conditioned upon the veracity and completeness oftbe Financiallnfonnation provided 
j <J• E? A by .Sctt Jiug Party. If the Financial Information is subsequently determined by EPA to be 
jalse or, in any material respect, inaccurate, Settling Party shall forfeit all P.ayrnents made 
~>tlrs .Hwi to t ltis Agreement and the covenant not to sue shaU be null and void. Such forfeiture 
!: .lit.aJI nol coustitutc liquidated damages and shall not in any way foreclose EPA's right to pursue 
::, ny other causes of action arising from Seltling Party's false or materially inaccurate info rmation. 

!'his covenant not to sue extends only to Settling Party and does not extend to any other person. 

lX. RESERVATIONS OF RIGHTS BY EPA 

J 9. EPA reserves, and this Agreement is without prejudice to, a1J rights against Settling 
arty wilh respect to all matters not expressly included within the Covenant Not to Sue by EPA 
.1 Paragraph 18. Notwithstanding any other provision of this Agreement, EPA reserves all rights 

lJ?,ainst Settling Party with respect to: 

a. liability for failure ofSeuling Party to meet a requirement of this Agreement; 

l b. criminal liability; 

c. liability to r damages fo r injury to, destruction of, or loss of natural resources, 
t d for the costs of any natural resource danmge assessments; 

d. liability, based upon Settling Party's ownership or operation of the Site, or 

____ .. _____ ----
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1. pon Settling Party's transportation, treatment, storage, or disposal, or the arrangement for the 
t ansportation, treatment, storage, or disposal, of a hazardous substance or a solid waste at or in 
~~:onnection with the Site, after signature of this Agreement by Settling Party; and 

e. liability arising from the past, present, or future disposal, release or threat of 
release of a hazardous substance, poUutant, or contaminant outside of the Site. 

l 20. Notwithstanding any other provision of this Agreement, EPA reserves, and this 
.. greement is without prejudice to, the right to reinstitute or reopen this action, or to commence a 
1 ew action seeking relief other than as prov!ded in this Agreement, if the Financial Infonnation 

rovided by Settling Party, or the financial certification made by Settling Party in Paragraph 
lO(b), is false or, in any material respect, inaccurate. 

21. Nothing in this.Agreement is intended to be nor sbaU it be construed as a release, 
~~1ovenant not to sue, or compromise of any claim or cause of action, administrative or judicial, 
, ~,jviJ or criminal, past or future, in law or in equity, which EPA may have against any person, 
..- m, corporation or other entity not a signatory to this Agreement. 

X. COVENANT NOT TO SUE BY SETTLING PARTY 

22. Settling Party agrees not to assert any claims or causes of action against the United 
' tates, or its contractors or employees, with respect to the Site or this Agreement, including but 
110t limited to: 

a. <my direct or indirect claim for reimbursement from the EPA Hazardous 
: ubstance Superfund established by 26 U .S.C. § 9507, based on Sections J 06(b )(2), I 07, I I 1, 
.!"12, or 113 ofCERCLA, 42 U.S.C. §§ 9606(b)(2), 9607,9611,9612, or 9613, or any other 

·: >rovision of law; 

b. any claim arising out of response actions at or in connection with the Site, 
!~clu~:ting any clain1 under the United States Con~titution, the Texas Constitution, the Tucker 
:yt, 28 U.S.C. § 1491, the Equal Access to Justtce Act, 28 U.S.C. § 24 12, as amended, or at 

Hnmoo law; or 

c. any claim against tthe United States pursuant to Sections I 07 and 11 3 of 
ERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Site. 

·xcept as provided in Paragraph 24 (Waiver of Claims) and Paragraph 27 (Waiver ofCiaim
:plitting Defenses), these covenants not to sue shaH not apply in the event the United States 
1liogs a cause of action or issues an order pursuant to the reservations set forth in Paragraph 
I r< c) - (e), but onJy to the extent that Settling Parties' claims arise from the same response action 
•r response costs that the United States is seeking pursuant to the applicable reservation. 

23. Nothing in this Agreement shall be deemed to constitute approval or preauthorization 
1fa claim \vithinthe meaning ofSection Ill ofCERCLA, 42 U.S.C. § 96 11 , or 40 C.f.R. 
i 0.700(d) . 
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24. Settling Party agrees not to assert any claims or causes of action that it may have for 
. n matters relating to the Site, including for contribution, against any other person . This waiver 
;' haJI no t apply with respect to any defen<;e, claim, or cause of action that a Settling Party may 
1tve agai.n.st ru1y person if such person asserts a claim or cause of action rela ting to the Site 
~Ig:ainst such Settling Party. 

I XI. EFFECT OF SETILEMENT/CONTRJBUTION PROTECTION 

25. No thing in this Agreement shall be construed to create any rights in, or grant any 
( .. a.us1; 9 faction to, any person not a Party to this Agreement. EPA reserves any and all rights 
:· iududiug., hut not limited to, ru1y right to contribution), defenses, claims, demands, and causes 
.. rf aetion that it may have with respect to any matter, traJlSaction, or occurrence relating in any 
'[·a_y to the Site against any person not a Party hereto . 

26 . The Parties agree that Settling Party is entitled, as of the effective date of this 
· gn ;cment, to protection from contribution actions or clrums as provided by Sections I I 3(f)(2) 
.. d J 22(h)(4) ofCERCLA, 42 U.S.C. §§ 961 3(f)(2) and 9622(h)(4), fo r "matters addressed" in 
1i:· , \grecm.ent. The "matters addiessed" in th.is Agreement are aU response actions taken or to 
. ut.\r..:n and all response costs incurred or to be incurred, at o r in connectio n wi~h the Site, by 
1c t..inited States or any other person. The "matters addressed" in this Agreement do not include 

· ws-: response costs or response actions as to which EPA has reserved its rights under tb.is 
:· ,~rct~ment (except for clainlS for failure to comply with this Agreement) , in the event that EPA 
J::;s~r l s rights against Settling Party coming within the scope o f such reservations. 

27. in any subsequent administrative o r judicial proceeding initiated by the United States 
: ·1: i!junctivc relief, reco very of response costs, or other relief relating to the Site, Settling Party 
..... ~q ;tot assert, and may not maintain, any defense or claim based upon the principles ofwruver, 
, .. ~.,·judicata, coiJateral estoppel, issue preclusio~ claim-splitting, o r o ther defenses based upon 
· )y (:Ontcntion that the claims raised by the United States in the subsequent proceeding were or 
·; 1:>u~d have bcen.addressed in this Agreement; provided, however, that nothing in this Paragraph 
: lt<.-.cts the enforceability ofthe Co venant Not to Sue by EPA set forth in Section VIII. 

XII. SITE ACCESS 

28. ·Commencing upon t he effective date of this Agreement, Set1ling Party agrees to . 
~mvidc EPA and its representatives ru1d contractors access a t a ll reasonable times to the Site aod 
c any o ther property owned or contro Ued by Settling Party to which access is determined by 

·:: P/\ to be required for the implementation ofthis Agreement, or fo r the purpose o f conducting 
:• y respo nse activity related to the Site, including but not limited to: 

a. Monitoring, iuvestigatiou, removal, remedial or o ther acti vities at the Site; 

b. VerifYing any data or info rmation submitted to EPA; 

c. Conducting investigations relating to contamination at or near the Site; 

1- ... --···-- -··· -- ·---···-·-· .. ------- .. .. ·-------. -· ____ , ________ -
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d. Obtaining samples; 

e. A'>sessing the need for, planning, or implementing response actions at or near 
lhe Site; and 

f. Inspecting and copying records, operating logs, contracts, or other documents 
rjnai~tained or generated by Settling Party or its agents, consistent with Section XJV. (Access to 
Information). 

1 29. Notwithstanding any provision ofthis Agreement, EPA retains all of its access 
. utborities and rights, including enforcement authorities related thereto, under CERCLA, RCR.A, 
.:lnd :my other applicable statutes or regulations. 

XJO. ACCESS TO INFORMATION 

1 30. Settling Party shall provide to EPA, upon request, copies of aU records, reports, or 

1

. 1formation (hereinafter referred to as "records") within its possession or control or that of its 
.. <mtractors or agents relating to activities at the Site including, but not limited to, sampling, 
·· maJysis, chain of custody records, Jl)anifests, trucking logs, receipts, reports, sample traffic 
·outing, correspondence, or other documents or information related to the Site. 

31. Confidential Business Information and Privileged Documents. 

1 
a. Settling Party may assert business confidentiality claims covering part or all of 

1 te records submitted to EPA under this Agreement to the extent permitted by and in accordance 
·lrith Section !04(e)(7) ofCERCLA, 42 U.S.C. § 9604(e)(7), anq 40 C.F.R. 2.203(b). Records 
• etennincd to be confidential by EPA will be accorded the protection specified in 40 C.F.R. Part 
.', Subpart B. If no claim of confidentiality accompanies records when they arc submitted to 
If A, or if EPA has notified Settling Party that the records are not confidential under the 
: <mdards of Section I 04(e)(7) ofCERCLA or 40 C.F.R. Part 2 Subpart B, the public may be 

, ~ivcn access to such records without further notice to Settling Party. 

b. Settling Party may assert that certain records are privileged under the attomey
:'li·ent privilege or any other privilege recognized by federal law. IfSettling Party asserts such a 
,~·ivilege in lieu of providing records, it shalJ provide EPA with the foUowing: I) the title oftbc 
~~cord; 2) the date of the record; 3) the name, title, affiJiation (e.g., company or firm), and 
-:!tdress ofthe author ofthe record; 4) th~ name and title of each addressee and recipient; 5) a 
:!bscription of the subject of the record; and 6) the privilege asserted. If a claim of priviJege 
applies only to a portion of a record, the record shall be provided to EPA in redacted form to 
n~ask the privileged portion only. Settling Party shaU retain aU records that it claims to be 
.~pvileged unt~ EPA has bad a reasonable opportwuty to dispute the privilege claim and any 
- ~tch dispute has been reso lved in Settling Party's favor. However, no records created or 
~enerated pursuant to the requirements of this or any other settlement with the EJ> A pertaining to 
' e Site shaU be withheld on the gro unds: that they are priviJcged. 

---·---- -- -------- -- ----- · ·--- - .. --
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32. No claim of confidentiality shaU be made with respect to any data, including but not 
~ mited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or 
, nginccring data, or any other documents or information evidencing conditions at or around the 
: ite. 

XIV. RETENTION OF RECORDS 

J3. Until I 0 years after the effective date of this Agreement, Settling Party shall preserve 
d rd.ain al! records now in its possession or control, or which come into its possession or 

,. ntrol, that re late io any manner to response actions taken at the Site or to the liability of any 
c erSO!l lh r response actions or response costs at or in connection with the Site, regardless of any 

rporate retention po licy to the contrary. 

34. After the conclusion of the document re tention period in the preceding paragraph, 
: e:tt l: ng Party sha!J notify EPA at least 90 days prior to the destruction of any such records, and, 
'- P'Or. requc!)t by EPA, Settling Party sha!J deliver any such records to EPA. Settling Party may 
: sser! tha.t certain records are priv ileged under the attorney-client privilege or any other privilege 
1 ·cogni:r.cd by federal law. IfSettling Party asserts such a privilege, it shall provide EPA witb 
1!1e f; ,Jkw;.ng: I) the Wle of the record; 2) the date of the record; 3) the name, t;tle, aflil;at;on 
r:t,~.g. . {;ompany or finn), and address of the author of the record; 4) the name and title of each 
:arddn~ssee and recipient; 5) a description of the subject of the record; and 6) the privilege 
:n sser teJ. ·lfa clainl of privilege applies o nly to a portion of a record, the record will be provided 
1• .1 El't\ in redacted form to mask the privileged portion only. Settling Party sha!J retain all 
'feords that it claims to be p~ivileged until EPA has had a reasonable opportunity to dispute the 
1: r ivilegc claun-iilld any such dispute has been resolved in Sett ling Party's favor. However, no 
r ·· :;ords created or generated pursuant to the requirements of this or any other settlement with the 
r: PA pcrlaining to the Site sha ll be withheld on the f:,rrounds that they are privileged. 

XV. CERTIFICATION 

35. Settling Party hereby certifies that, to the best of its knowledge aod belie( after 
ihorough inquiry, it has: 

a not altered, mutilated, d iscarded, destroyed or otherwise disposed o f any 
records, reports, or infom1ation relatu1g to .its potential liability regarding the Site since 
,1btification of potential liability by the United States or tbe state or the filing of a suit against it 
• l~~ding the Site and that it has fully complied with any and alJ EPA requ~sts for docmnents or 
i?forrnation regarding the Site and Settling Party's financial c ircumstances pursua11t to Sections 
W4(e) and 122(e) ofCERCLA, 42 U.S.C. §§ 9604(e) and 9622(e); 

l b. submitted to EPA Financial Information that fairly, accurately, and materially 
··(!;tS foti.h its financial c ircumstances, and tha t those c ircun1staoces have not materially changed 
;..,! tween the time the Financial In formatio n was submitted to EPA and the time Settling Party 
.~ ·•!Cute!> thi~ Agreement ; and · 

c. fuJly disclosed the existence of any insurance policies that may cover clain1s 

---··f-· ·- - ---- - ·------·--··- - - -- ·- - ·-- . ·-
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re latiJJg !o cleanup ofthe Site. 

XVl. NOTICES AND SUBMISSIONS 

··---··_ 36. Whenever, under the terms of this Agreement, notice is required to be given or a 
1documeut is required to be sent by one Party to another, it shall be directed to the individuals at 
jrbe addresses specified below, unless those individuals or their successors give notice of a 
change to the other Party in writing. Written notice as specified herein shaU constitute complete 
r;<~action of any written notice requirement of this Agreement with respect to EPA and Setlling 

r:·S t.Q.._Q ' A: 

Chi<~f, Superfund Cost Recovery Branch (6SF-AC) 
~J.S. ~:PA Region 6 
i445 Ross Avenue 
)aUas, TX 75202 

¥\$J.4} S.~!ling_~: 
f harks (:ogi1andro, President 

1 
~alabrian Corporation 

p.SOO Highway 366 
•ort N<.:ches, TX 77651 

XVfl. fNTEGRATION/APPENDICES 

37. This Agreement and its appendices constitute the final, complete and exclusive 
brroemerti and understanding between the Parties with respect to the settlement embodied in tll.is 
greerHcnt. The Parties acknowledge that there are no representations, agreements, or 

1 nderstundings relating to the settlement other than those expressly contained in this Agreement. 
'be foll0wing appendices are attached to and incorporated into this Agreement: 

Appendix A is a list of the financial documents submitted to EPA by Settling Party; etc. 

XVTIJ. PUBLIC COMMENT 

JR. This Agreement shall be subject to a public comment period of not less than 30 days 
1 ursuant to Sectiou 122(i) of CERCLA, 42 U.S.C. § 9622(i). In accordance with Section 
,J Z2(i)(3) or CERCLA, the United States may modify or Withdraw its consent to this Agreement 
11 comments received disclose facts or considerations which indicate that this Agreement is 
1 1 appropriate, improper, or inadequate. 

XIX. EFFECTIVE DATE 

39. The effective date of this Agreement shaU ~the date upon which EPA issues written 
u ticc that the pubJjc comment period pursuant-to Paragraph-38 has closed and that comments 

---- --·-·------ ---- .. __ 
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received, if any, do not require modification of or withdrawal by the United S tates from this 
IAgrccmcnt. 

I 
I 

t r IS SO AGREED: 

lc· 1 b · c · .a a nan orporatton 

J.S. Environmental Protection Agency 

/J~ I~ ~,.. By:~ I 

~Sam Coleman, P.E. 
Superfund Division Director 
I p.s. EPA Region 6 
)allas, T cxas 

U.S. Department of Justice 

By: fenn_e_t_h_L_o_n_g ________ _ 

.~ttorney 
t:nvironmental Enforcement Section 
Environment and Natural Resources.Oivision 
b.s. Department of Justice 
I r.o. Gox 761 1 
Washington, DC 20044-76 11 

tDatc] / 

I e/:J 2 ,/IJ 0 
LDatcl 

fOate] 

---·--·-··-- ------- - -· ..... 
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received, if any, do not require modification of or withdrawal by the United States from this 
Agrecme1tl. 

1T JS SO AGREED: 

Ca labrian Corporation 

By: ______ _ 
(Name] 

U.S. Environmental Protection Agency 

By: ------·-·---
Sam Coleman, P.E. 
Superfund Division Director 
U.S. EPA Region 6 
Dallas, Texas 

By: - --·-·Y+·~~oo....::r.
W. Benjami Fisherow 
Deputy Chi f 
Environmen al Enforcement Section 
Environment and Natural Resources Division 
U.'S. Department of Just ice 
Washington, D.C. 20530 

By~~/ 
Kelli;~l G. Long L...f/7 
Attorney 
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. 8ox 76 11 
Washington, DC 20044-76 II 

[Date] 

(Date) 

[Dale] 

.. -··-· ·-·------------ - -- -------------- -·--------- -·- ·------·--···--· 


